Congress of the United States
Taghington, DL 20515

July 15, 2024

The Honorable Shalanda Young The Honorable Richard Revesz

Director Administrator

Office of Management and Budget Office of Information & Regulatory Affairs
725 17™ Street N.W. 725 17" Street N.W.

Washington, D.C. 20503 Washington, D.C. 20503

Dear Director Young and Administrator Revesz:

We write to express our ongoing concern with the National Oceanic and Atmospheric
Administration’s (NOAA) pending rule, “Amendments to the North Atlantic Right Whale Vessel
Strike Reduction Rule” and ask that the Office of Information and Regulatory Affairs (OIRA)
and the Office of Management and Budget (OMB) resubmit the rule to NOAA for further input
and review.!

The pending rule amends a regulation that NOAA has had in place since 2008 to regulate
vessel speeds to “further reduce the likelihood of mortalities and serious injuries to endangered
right whales from vessel collisions.” Since the changes to the 2008 rule were proposed, we have
repeatedly heard from stakeholders that the proposed rulemaking will threaten the safety of
ocean users, create a volatile regulatory environment, and place added costs and burdens on
critical sectors of the American economy. Throughout this process, Congress and stakeholders
have urged NOAA, instead, to incorporate the use of existing and emerging technologies that
could more accurately detect whales to reduce vessel strikes. These requests have been ignored.
Therefore, we request that OIRA and OMB resubmit the rule to NOAA for further input and
review.

On October 10, 2008, NOAA finalized a rule that established a 10-knot speed limit on
vessels 65 feet and longer.® In 2020, NOAA’s Office of Protected Resources released a report that
found the number of mortalities and injuries caused by vessel strikes went down, but the
reduction could not be directly linked to the vessel speed rule as a standalone program.*It is
important to note that NOAA still experiences challenges in ensuring compliance with the
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current restriction and the public’s awareness of them.’ Equally problematic, in the 2022
proposed rule, NOAA states that “it is not possible to establish a direct causal link between speed
reduction efforts and the relative decline in observed right whale mortality and serious injury
events following implementation of the [2008] speed rule.”®

NOAA’s proposed changes would expand the current restriction to include vessels from
35 to 65 feet. Stakeholders point out that NOAA grossly underestimated the number of boats
impacted by this rule, using data that is publicly available. This expansion will fundamentally
change operations for commercial and recreational ocean users. Stakeholders have shared that
this expansion will dramatically limit outdoor recreation including boating and fishing,
disincentivizing activities that collectively contributed more than $550 billion, or 2.2 percent, to
the United States’ gross domestic product (GDP) in 2022.7 These limitations would also pose
economic harm to the many industries that support these activities and reduce revenue for
important restoration programs that have benefitted our communities. Additionally, these
limitations will reduce participation in outdoor recreation robbing the American System of
Conservation Funding of necessary license and excise tax revenue to fund state fish-and-game
conservation and management.

There are also safety concerns with expanding this speed restriction to include vessels
between 35 and 65 feet. Requiring smaller vessels to operate at reduced speeds will diminish
visibility and force them to operate in dangerous weather. This could also lead to operator
fatigue, further increasing the likelihood of accidents. The safety of ocean users is paramount,
and those concerns must be fully heard and addressed.

Additionally, the regulatory volatility of the proposed rule will lead to greater uncertainty
across sectors. While compliance with the current vessel strike rule has improved, more needs to
be done. In comments submitted on the proposed rule, the Small Business Administration’s
(SBA) Office of Advocacy noted that there are still some stakeholders that are not aware of the
current restriction in place,® and suggested that “NMFS should consider additional outreach,
education, and enforcement for private operators™ to increase this awareness. Rather than
expanding the current vessel strike rule, NOAA should instead focus on improving the
enforcement and awareness of the current restriction that has been in place since 2008.

In 2008, as the current rule was being finalized, stakeholders believed that there was an
opportunity to deploy innovative technologies to prevent vessel strikes. One comment received
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North Atlantic Right Whale Vessel Strike Reduction Rule (87 Fed. Reg. 46921).” October 31, 2022.
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encouraged NOAA to evaluate “an expansion of technology that would provide a more effective
method of spotting whales in our coastal waters.”? At the time, NOAA stated that they were
“committed to identifying and developing technological advances proven effective in reducing
ship strikes,”!! even though they believed that no such technology existed at the time. They also
committed to conducting technology reviews, stating that NOAA “may engage the maritime
industry and the scientific community to research progress in developing technological, efficient,
and effective methods to address the threat of ship strikes.”'

At a hearing before the House Committee on Natural Resources’ Subcommittee on Water,
Wildlife and Fisheries, NOAA’s Administrator, Dr. Richard Spinrad, acknowledged the value of
these technologies. He also talked about working with international partners like Canada, which
has invested in the development of artificial intelligence (AI), camera systems, and similar
forecasting tools to help detect whales more effectively." Dr. Spinrad assured the Committee that
NOAA has engaged with the private sector and other federal agencies to address these concerns.
As part of the rulemaking process, NOAA held a two-day technology workshop on March 5 -6,
2024 to discuss options to “foster the research, development, testing, and operationalization of
innovative tools and management practices to offer mariners additional options for reducing
lethal collisions with whales.”!*

This workshop was seen as an opportunity for affected stakeholders to provide input and
perspective. The report from the workshop is still being developed. That opportunity was
squandered when NOAA submitted the rule to OIRA for review during the workshop on March
5,2024." Clearly, NOAA had no intention of incorporating any input or new information it
received through the workshop. Additionally, while OMB and OIRA have held many meetings
with stakeholders, as you are aware, there are limited changes that can be made once a rule has
been submitted to OIRA.

Finally, on May 22, the National Fish and Wildlife Foundation (NFWF) and NOAA
announced a Request for Proposals (RFP) for $6 million in grants under a new program, the
Vessel Strike Avoidance Fund.'® Both NFWF and NOAA heralded this program in the
announcement’s press release, saying “the deployment of existing, in development, or future
technologies and innovations can aid right whale and other marine species conservation and
address collisions.”!” However, the RFP notes the full proposals are due in September and
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disbursement of awards is not expected until March 2025.'* NOAA should analyze the proposals
received before moving ahead with this rulemaking to strategically utilize taxpayer resources.

We share the objective of preventing vessel strikes and protecting critically endangered
marine mammals like the North Atlantic right whale. However, we believe that there are better
strategies to accomplish this goal while safeguarding the multiple uses of our ocean resources. It
is critical that NOAA considers all the information from relevant stakeholders—and the concerns
of duly elected members of Congress—to help inform regulatory decisions.

Therefore, we request OMB and OIRA resubmit this rule to NOAA and develop
alternatives that consider the use of technology for vessel strike risk reduction. Clearly more
must be done to engage stakeholders, incorporate feedback from the technology workshop, and
analyze the devastating consequences that these changes pose to the directly and indirectly
affected industries. ‘

Sincerely,

B bt W
Bruce Westerman Cliff Bentz
Chairman Chairman
House Committee on Natural Resources Subcommittee on Wates, Wildlife and Fisheries
Paul A. Gosar, D.D.S Pete Stauber
Chairman Chairman
Subcommittee on Oversight and Investigations Subcommittee on Energy and Mineral Resources
Moo P % z . £ /
Tom Tiffany Brian Babin
Chairman Member of Congress

Subcommittee on Federal Lands

18 National Fish and Wildlife Fund. Vessel Strike Avoidance Fund 2024 Request for Proposals.

hitps:/www.niwLore/programs vessel-strike-avoidance-fund/vessel-strike-avoidance-Tund -2024-request-proposals



The Honorable Shalanda Young
The Honorable Richard Revesz
July 15, 2024

Page 5 of 9

O@J\Mz-‘-‘-‘*

Aaron Bean
Member of Congress

Tim Burchett
Member of Congress
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Member of Congress
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Andrew S. Clyde
Member of Congress
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Byron Donalds
Member of Congress
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Neal P. Dunn, M.D.
Member of Congress
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Gus M. Bilirakis
Member of Congress
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Jerry Carl
Member of Congress
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Ben Cline
Member of Congress

Anthony D'Esposito
Member of Congress

O e

Jeff Duncan
Member of Congress
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Mike Ezell
Member of Congress
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Pat Fallon
Member of Congress
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Russell Fry
Member of Congress
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Garret Graves
Member of Congress
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Glenn Grothman
Member of Congress
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Clay Higgins
Member of Congress

Michelle Fischbach
Member of Congress

T

Carlos A. Gimenez
Member of Congress
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Sam Graves
Member of Congress
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Brett Guthrie
Member of Congress

Wesley Hunt
Member of Congress
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Jen Kiggans
Member of Congress
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Nick Langworthy
Member of Congress
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Nancy Mace
Member of Congress
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Nathaniel Moran
Member of Congress
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Dan Newhouse
Member of Congress
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Mary Sattler Peltola
Member of Congress
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Nick LaLota
Member of Congress

Anna Paulina Luna
Member of Congress

Cory Mills

Member of Congress
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Gregory F. Murphy, M.D.
Member of Congress

Ralph Norman
Member of Congress
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August Pfluger
Member of Congress
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Bill Posey
Member of Congress
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David Rouzer
Member of Congress
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Maria Elvira Salazar
Member of Congress

W. Gregory Steube
Member of Congress

Jeff Van Drew
Member of Congress
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Aumua Amata Coleman Radewagen
Member of Congress
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John Rutherford
Member of Congress
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Austin Scott
Member of Congress
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William R. Timmons, IV
Member of Congress
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Michael Waltz

Member of Congress
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Joe Wilson
Member of Congress

Rudy Yakym III
Member of Congress
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Daniel Webster .
Member of Congress

Robert J. Wittman
Member of Congress
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Randy K. Weber
Member of Congress





